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INTRODUCTION

Ensuring social well-being for the populace is one of the tasks of a modern democratic
state. Preconditions for the creation and maintenance of social well-being depend upon
the historical traditions, economic situation, national and international political trends
prevailing in a state. Modern social security systems can be considered a significant
achievement of a society. Legal framework of the system is entrenched by international,
regional and national legislation, starting with constitutional norms. The legal instruments
serve not only for guaranteeing people the right to social security, but also for
establishing the fundamental principles of social security law and minimum social
security standards. However, the mere recognition of the right to social security and
entrenching the forms thereof in legal acts do not guarantee sufficient coverage and
accessibility of social security to every individual requiring it at every stage of society’s
development. This is because social security is one of the most sensitive areas exposed to
a number of different factors. The implementation of social security is particularly
dependant upon the country’s economic situation, demographic situation, labour market
changes, migration, etc. Therefore, a legislator has to perform an important task of
reviewing legal acts establishing the person’s right to individual elements of social
security, taking into account the aforementioned changes. There are two basic rules that
must be observed while implementing this task. First, social security instruments must be
compatible with the financial resources available and, second, the international and
constitutional right of a person to social security must be guaranteed even in case of the
shrinkage of social security in unfavourable economic situations.

Social security law is an extremely dynamic branch of law, requiring constant
changes. In addition, social security law is a relatively new area of law, which began to
develop in Western Europe as late as at the end of the 19" century with the adoption of
the first regulations regarding social insurance of employees. The general rules of this
branch of law — subject matter and scope, functions, methods and principles — developed

even later. Furthermore, there is no final agreement as to the definition of social security,



the scope and other elements of the social security system. Likewise, the use of legal
definitions of individual elements of social security is also uncertain®.

The science of Lithuanian social security law, like the current social security
system, is a young science. Formation of the basic principles of this science began only
after reinstatement of the Independence. Accordingly, the development of this branch of
law traces back only two decades. Although the science of social security law did
develop in Soviet times (the then used definition was socialinis apripinimas instead of
socialiné apsauga), the theoretical principles laid down cannot be directly taken over by
modern law. Therefore, researchers of Lithuanian social security law, and of other related
branches of law, have an important task to crystallise and enshrine the key elements of
this law — concept, subject matter, method, functions and principles. With this in mind,
this dissertation research analyses the principles of social security law as the fundamental
provisions that reflect the basic interests of the society and are used as a basis for
developing legal regulation, implementation and interpretation of law. The principles of
social security are extremely important in lawmaking processes. Application of
universally acknowledged principles in the elaboration and amendment of legislative
provisions ensures non-violation of rights and legitimate interests of persons, especially

in such a sensitive area as social security.

OBJECT, PURPOSE AND TASKS

The object of the dissertation research is the principles of social security law. The paper
analyses the system of the principles of social security law as well as the content and
import of fundamental principles thereof. It should be noted that the research is actually
aimed at the systems of Lithuanian social security law. Therefore, the principles selected
for the analyses are those that are currently most significant and emphasised in Lithuania.

For example, the principles of solidarity, universality and differentiation are analysed

! This problem is also relevant in the theory and practice of Lithuanian social security law. For example, there are
different definitions used to describe the same thing - socialiné apsauga, socialinis saugumas, socialiné sauga,
socialinis apripinimas, socialiné parama. Moreover, even the Constitution of the Republic of Lithuania does not
provide for a common definition of social security. The definitions used in certain articles of the Constitution of the
Republic of Lithuania regulating this area include social security (Article 48), pension and social assistance (Article
52), care (Article 146).



along with the principle of protection of the right to property. The latter principle has the
greatest importance in civil law. According to the author, manifestations of the principle
of protection of the right to property in social security have to be shown due to the
peculiarities of this principle and still uncertain opinion as to the use thereof in social
security.

The purpose of the research is to analyse and evaluate the content of the basic
principles of social security law and their role in the design and implementation of the
social security system.

In the light of the object and purpose of the research, the tasks raised are as
follows:

1. To reveal the concept and import of the principles of social security law;

2. To identify the specific principles of social security law and the nature thereof,
as well as to identify the basic (fundamental) principles of social security law through the
analysis of principles laid down in national, international and regional legislation and
doctrine of law;

3. To reveal the content and import of the selected principles of universality,
differentiation, equality of persons, solidarity and protection of the right to property; to
describe and evaluate the aspects of the application of these principles in the Lithuanian

social security system.

RELEVANCE, NOVELTY AND SIGNIFICANCE

The relevance of analysing the principles of social security law is determined by several
factors. First, as it was mentioned above, the principles of law play a special role in the
processes of lawmaking, interpretation and application of law. Second, the Lithuanian
system of social security law is in the process of development. Therefore, researchers of
this branch of law have quite a difficult task to reveal the principles of the system, to
analyse the content of the principles and to seek universal recognition thereof.

Although the very system of social security is widely explored by the
representatives of other social sciences, this area remains relatively underexplored by

legal scholars. The stance of economic, social policy, public administration practitioners



and theorists is better covered and presented for public, too. However, the contribution of
legal scholars to the research and assessment of the social security system is not yet
palpable.

Since the very reinstatement of the Independence, there has been not a single
dissertation in the area of social security law defended at the Faculty of Law of Vilnius
University. A similar situation is observed at Mykolas Romeris University, too. As an
exception to this effect, it should be mentioned that Audrius Bitinas’ dissertation Pension
system models and management tendencies in the European Union was quite a significant
contribution to one of the areas of social security, i.e., pensions. Yet, there have been no
dissertations addressing social security law in the field of law.

It should be noted that available research and scientific publications on the issues
of social security law are usually confined to a relatively narrow domain. In other words,
a certain element of the social security system (usually, regulation of one or another
group of social benefits) is chosen as an object of research, while general elements of the
system of social security law are placed insufficient emphasis. Here we can mention a
publication by Jurij Maculevi¢ in 2004, The concept of the principles of social security
law and their role in the formation of social security relations®, with the object of
research being the analysis of certain principles of social security law. Likewise, some
constitutional aspects of social security law have been analysed by the representatives of
constitutional law Toma Birmontiené and Vaidotas Vaicaitis.

A somewhat greater contribution to the formation of the general scientific
fundamentals of social security law is observed on the part of foreign scholars. Extremely
great attention to the social security system and its principles has been paid by Russian
scientists. As for Western European scholars, a greater focus on the basics of social
security law has been observed only recently. Although research into social security law
of this tradition are still more focused on the analysis of individual social benefits (same
as in Lithuania), a due mention should be given to such prominent researchers of social
security law as Danny Pieters or Frans Pennings and Paul Schoukens. It was namely a

paper by Danny Pieters presented in 1993 (Introduction into the Basic Principles of

2 MACULEVIC, Jurij. Socialinés apsaugos teisés principy samprata ir jy reik§mé formuojant socialinés apsaugos
santykius (The concept of the principles of social security law and their role in the formation of social security
relations). Jurisprudencija, 2004, vol. 56(48), p. 5-11.



Social Security®) that evidenced the increasing importance of the theoretical basics of
social security. According to the author, research into the basic principles of social
security “<...> may contribute to improving social security law as an independent area of
law and developing it to attain the level of a scientific discipline <...>”. This idea of the
author is a perfect illustration of the significance of the dissertation research for the
theory and practice of Lithuanian social security law. In Lithuania, there already are no
debates as to social security law as an independent branch of law, which is undoubtedly
approached as a scientific discipline. However, the lack of research in this area has been
impeding the anchoring of the basic principles of social security law. The research into
the principles of social security law is presumed to have the greatest contribution to the
development of the theory of social security law. First, principles are analysed as an
important component of the legal order. Second, efforts are taken to identify and
summarise the system of principles important for social security law. Third, the research
analyses in detail the selected basic principles of social security law, revealing their
content and import on the basis of the analysis of national and international legislation as
well as theoretical research undertaken by Lithuanian and foreign authors. The analysis
of two different traditions of the science of social security law — the Eastern and Western
traditions — is supposed to have added a substantial value to the dissertation research.
Without a priori rejecting or prioritising any of the traditions, efforts are taken to identify
their common points of contact and to use the most important findings in the
development of Lithuanian social security law.

Although the object of the research is a relatively narrow part of the theory of
social security law, the author believes it may serve as an important start for further
research into and development of social security law. Hopefully, the research into the
principles of social security law will facilitate further scholarly discussion, involving not
only the analysis of the principles, but also of the functions and characteristics of social

security law as well as of the development of a social security concept.

® Published in the Lithuanian language in 1998: PIETERS, Danny. [vadas j pagrindinius socialinés apsaugos
principus (Introduction into the Basic Principles of Social Security). Vilnius: Eugrimas, 1998. 146. p.
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METHODOLOGY AND SOURCES

The following research methods have been used in order to fulfil the aforementioned
dissertation tasks:

1) scientific analysis of literature; this method was widely used to analyse the
concept of the principles of social security law, to identify the principles referred to by
individual authors and to reveal the contents thereof;

2) scientific analysis of documents; this method was invoked to discern the
principles of social security law that have been directly stated or derived from certain
legal norms, whilst analysing the content of such principles in the Lithuanian social
security system;

3) systematic analysis; this method was used for the systematic analysis of the
principles of social security law referred to in different sources. The method served as a
basis to identify the fundamental principles of social security law and their system, to
present the concept of individual principles and to reveal the contents thereof;

4) the method of logical analysis was used to summarise the different positions
described, the results of the analysis of the sources and to formulate conclusions;

5) the comparative method was applied to compare the different concepts and
contents of principles provided by the scholarly doctrine, to evaluate the content of the
certain principles of social security law in Lithuania and to provide examples from
foreign countries;

6) the method of the intentions of the legislator (teleological approach) was used to
evaluate the concept of the certain principles of social security law in the context of
Lithuanian legal acts.

The main sources used in the research are as follows: 1) international and regional
legislation, the most important of which are the Universal Declaration of Human Rights,
the International Covenant on Economic, Social and Cultural Rights, ILO Convention
102 on Social Security (Minimum Standards), the European Code of Social Security; 2)
Constitution of the Republic of Lithuania, other national legislation governing social

security; 3) case-law of the Constitutional Court of the Republic of Lithuania, the
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European Court of Human Rights (ECHR), foreign and other courts; 4) works of foreign

and Lithuanian scholars.

STRUCTURE OF THE DISSERTATION

The dissertation comprises introduction, exposition consisting of five structural sections
and conclusions. The first section deals with the concept and variety of the principles of
social security law. Other sections of the research contain the analysis of the selected
basic (fundamental) principles of social security law subject to the significance of the
discerned principles.

Findings of the first section of the research enable identification of the principles
applied in social security law and the import of these principles. Despite the attribution of
a certain principle to one or another category or the form of entrenchment thereof, the
principles applicable in respect of a specific branch of law appear to be equally important
and should play the key role in the elaboration and implementation of relevant legal
norms. The summary of the legislative provisions of the Republic of Lithuania and of
international and regional regulations proves to conclude the existence of two kinds of
principles important for social security law established in the legislation. Some of these
principles are directly entrenched in legal norms; however, these are mainly inter-branch
or general principles applicable, inter alia, in social security law. As to the branch
principles of social security law, they can be derived from certain legislative provisions
or their systems. To sum up the variety of the principles of social security law referred to
by different scholars, we can say that the basic principles of the scholarly doctrine on the
given issue are still in the process of development. In the historical aspect, the basis of the
principles of social security law had been obviously taken over from the earlier tradition
of Soviet law and then extended by contemporary scholars by adding new principles or
revising the content of the existing ones. Although it is impossible to make a uniform list
of the principles of the social security system that would suit social security law of
whatsoever tradition, it is possible, basing on the level of recognition and significance of
various principles, to identify the key principles of social security law and combine them
into a system by discerning the general, inter-branch, branch and institute-specific

principles of social security law.
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The second section explores into the content of the principle of protection of the
right to property and its role in the system of social security law. Taking into account the
position held by the ECHR, the principle of protection of the right to property appears to
have been applied in respect of all statutory social security benefits. However, the
benefits that might be considered social security benefits in a broad interpretation of the
concept of social security do not fall within the scope of application of protection of the
right to property unless being explicitly defined by laws. This refers to the social benefits
that are assigned on an individual basis and depend on independent decisions of certain
institutions (mainly, local authorities or community bodies). A review of the practice of
some foreign states in application of the principle of protection of the right to property in
respect of social security benefits points out to certain main trends. First of all, in some
countries the principle of protection of the right to property still remains not analysed and
is not applied in practice (for example, in Switzerland, Spain, Sweden). Yet, a large
number of states have already acknowledged the principle of protection of the right to
property, inter alia, in the area of social security. It is worthwhile mentioning that case-
law developed by the ECHR had a great impact on these states. Namely these states have
court decisions based on the arguments of the ECHR. Second, even the states where the
import of the principle of protection of the right to property is not a subject to debate any
longer, in practice tend to recognise the protection of property rights only in respect of
contributory social security benefits (for example, Germany, Slovenia). Accordingly,
certain countries are not to take over unambiguously the case-law being recently
developed by the ECHR, that the principle of protection of the right to property may be
extended to apply to non-contributory benefits, too. To this effect, Belgium is probably
the only country to be singled out as an exception. This country demonstrates a growing
trend to consider payment of contributions as not denoting the right of a person to
property. The payment of contributions is seen only as one of the conditions to which
assignment of benefits, i.e., acquisition of the right to property, may be linked. It is
namely this aspect that gives grounds to presume disposition of Belgian courts towards
application of protection of the right to property in respect of any benefits that are defined
in the national legislation. Third, states, albeit recognising the link between contributory
social security systems and the right to property, draw attention that obligatory social

security systems are tightly related to public finances, redistribution and solidarity. A
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complex analysis of case-law of the ECHR, foreign courts and the Constitutional Court of
the Republic of Lithuania leads to a conclusion that in Lithuania the right to protection of
property may be recognised in respect of all social security benefits whether falling
within the categories of social insurance or social assistance, or special non-contributory
benefits. Attribution of social benefits to the principle of protection of the right to
property does not, by itself, contradict solidarity and public character typical of social
security. However, in order to evaluate the appropriateness of implementation of the right
to benefits as the right to property, the criteria developed by the ECHR must be taken into
account, with a special emphasis on ensuring the proportionality between the public
interest and rights of a specific person.

The third section analyses the fundamental principle of social security law —
solidarity. As a rule, solidarity is always emphasised in the context of development of
social security instruments. On the other hand, specific social security instruments not
only express the principle of solidarity, but also provide it with specific forms of
manifestation. These forms enable the evaluation of the extent of social security being
based on solidarity and how solidarity is implemented. The principle of solidarity in
social insurance can be defined as a duty of currently employed persons who pay
contributions to maintain persons incapable of work who used to pay relevant social
insurance contributions in the past, ensuring that when the former are not able to work the
duty to maintain them would be shifted to the then employed persons (who pay
contributions). Currently, the principle of solidarity is ensured not on the initiative of the
members themselves, but rather by government actions. This, in turn, gives grounds to
submit that in modern states with valid social security systems based on legislative
measures solidarity becomes forced and imposed on members of society.

The fourth section contains the analysis of the principle of equality of persons. The
most problematic aspect of implementing the principle of equal treatment in social
security is the extremely high level of structuring of social security. Such principles as
differentiation and reflection of needs, on the contrary, require the state to establish as
much diverse guarantees of social security as possible. Therefore, in order to answer the
question whether the principle of equality of persons is not violated, we have to analyse
cases with individual social security instruments by comparing the groups of persons that

are often narrowly defined.
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The last fifth section integrally analyses two principles of social security law —
universality and differentiation. There are two aspects of universality discerned by
different authors. First, the principle of universality means that social security should be
available to all who need it. This aspect could be called overall approach of social
security. Second, the types, conditions of provision and amounts of social security should
be clearly entrenched in laws, without creating unreasonable limitations to persons to use
social security and also without setting up unreasonably privileged groups of persons.
This aspect encompasses the commonness of social security. We can say that the proper
implementation of the principle of universality should be achieved by ensuring the
overall application of social security (social security schemes should be extended to cover
as many people as possible) and the commonness thereof (with as few as possible
exceptions in the general social security system). One of the most problematic aspects of
implementing the principle of differentiation in Lithuanian social security is the nature of
occupation or service performed which determines the rights of persons to state pensions
for officers, military servants, scientists and judges existing in the Lithuanian social

security system.

STATEMENTS TO BE DEFENDED

1. Although principles are important both in the production and application of legal
norms in social security law, the system of such norms is absent in Lithuanian legislation
or doctrine of law.

2. The principle of protection of the right to property can be applied in social
security law, taking into account the peculiarities of a social security system.

3. Statutory exceptions and privileges are threatening the proper implementation of
the principle of social solidarity in social security law.

4. The principle of equality of persons may be violated not by establishing the
special forms and types of social security, but by failing to ensure equal conditions within
the framework of components of specific social security schemes.

5. The principle of universality requires social security to be extended to cover as

many people as possible, in whose respect reasonable differentiation could be applied.

15



CONCLUSIONS AND RESULTS

1. Lithuanian social security law is lacking its systematic character. A solid
systematic approach to this branch of law is still missing. Although the principles of
social security law are important both in the production and application of legal norms,
they have not been universally recognised and enshrined. The obvious lack of declaration
of the principles of social security law may lead to passing decisions based on political
and economic consideration that, in turn, may violate or unreasonably restrict the right of
persons to social security. The main problem lies in that a number of the principles of
social security law, especially branch ones, are not explicitly defined in the legal system.
These principles should be entrenched in a uniform list, taking into account the weight of
the principles of social security law. As social security law is an uncodified branch of law
in Lithuania, the most appropriate legal instrument for entrenching such a system of
principles is the Law on the Principles of State Social Security System of the Republic of
Lithuania. Having analysed the types of the principles of social security law described in
legal acts and doctrine, it is recommendable to include into the system of such principles
the following fundamental and most important general, inter-branch and branch
principles: equality of persons, protection of the right to property, solidarity, universality,
differentiation, reflection of needs, depoliticisation, sufficient level of social protection,
indexation of benefits and financing with public funds.

2. The principle of protection of the right to property may be applied in respect of
all social security benefits. The very principle of protection of the right to property does
not deny the principle of solidarity, but its implementation in practice is impeded by a too
broad application of the principle in respect of social security by the Constitutional Court
of the Republic of Lithuania, i.e., by placing insufficient emphasis on ensuring the
proportionality between the public interest and the rights of a specific person. Therefore,
future development and implementation of the social security system will face difficulties
in striking a proper balance between protecting property rights and other principles of
social security, particularly the principle of solidarity.

3. As in modern states with valid social security systems based on legislative

measures solidarity actually turns to have a forced character, it is important to ensure that
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boundaries of solidarity are correctly set. Otherwise, requiring too much solidarity from
one group of people may lead to mistrust in the social security system and unwillingness
to take part in it. Taking into account the currently valid legal regulation, it is
recommendable to revise some aspects of solidarity manifestations, i.e., to strike a proper
balance between contributions and benefits by applying ceilings not only to benefits but
to contributions as well; setting a better balance between person’s contributions and
benefits (s)he receives, with a special focus on social insurance pensions and
unemployment insurance benefits; optimising the list of persons covered by obligatory
health insurance with pubic funds through application of the criteria of evaluating their
financial situation.

4. The most problematic aspect of implementing the principle of equal treatment in
social security is the extremely high level of structuring of social security. Such
principles as differentiation and reflection of needs, on the contrary, require maximum
diverse social security guarantees. Therefore, in order to answer the question whether the
principle of equality of persons is not violated, we have to compare the defined different
groups of persons to whom the same social security measure is applied, rather than
evaluating the establishment of special social security guarantees (specific forms), which
have to be judged upon using the dimension of universality and differentiation principles.
Violations of the principle of equality of persons may be seen in certain schemes of state
pensions. Differentiation of sportsmen who have rendered equal merits for the Republic
of Lithuania (by awarding them state pensions of the first or second degrees) and singling
out the sole group of victims (victims of the events of 11-13 January 1991) by providing
them with much more favourable conditions do not appear to be in conformity with the
principle of equality of persons.

5. The proper implementation of the principle of universality should be achieved by
ensuring the overall application of social security (social security schemes should be
extended to cover as many people as possible) and the commonness thereof (with as few
as possible exceptions in the general social security system). In Lithuania, the principle of
universality, both from the aspect of overall application and commonness, is most widely
implemented in social assistance schemes and health insurance. However, the principle of
universality in other forms of social insurance is applied in a narrower sense and depends

on the forms of economic activities of persons.
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5.1. One of the most problematic aspects of implementing the principle of
differentiation in Lithuanian social security is the nature of occupation or service
performed, which determines the rights of persons to state pensions for officers, military
servants, scientists and judges existing in the Lithuanian social security system. As a
matter of fact, these pensions do not violate the principle of differentiation and current
regulation thereof might be justified. In order to reform the systems (through inclusion
into the social insurance system or development of special schemes of occupational
pensions), it is necessary to ensure that guarantees for these persons would not be limited
to an unreasonably large extent and would not be merely declarative.

5.2. The criteria of differentiating by social insurance records reveal two core
problems of implementation of this principle. First, the requirements for social insurance
periods are two strict in respect of certain short-term or medium-term benefits. Second,
differentiation among different benefits is inadequate. Taking into account the specific
nature of social insurance maternity, paternity, parental benefits and peculiarities of
unemployment insurance benefits, the requirements for social insurance periods should
be better justified and differentiated.
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PAMATINIAI SOCIALINES APSAUGOS TEISES PRINCIPAI (REZIUME)

Ivadas. Vienas i§ Siuolaikinés demokratinés valstybés uzdaviniy yra socialinés geroves
uztikrinimas savo pilie¢iams. Socialinés geroveés kiirimo ir palaikymo prielaidos
priklauso nuo valstybés istoriniy tradicijy, ekonominés situacijos, nacionaliniy ir
tarptautiniy politiniy tendencijy. Siuolaikinés socialinés apsaugos sistemos gali biti
laikomos reik§mingu visuomenés laiméjimu. Siy sistemy teisinius pagrindus jtvirtina
tarptautiniai, regioniniai ir nacionaliniai teisés aktai, kurie ne tik uZtikrina asmeny teise¢ |
socialing apsaugg, bet kartu suformuluoja ir jtvirtina pamatinius socialinés apsaugos
teis€s principus bei minimalius socialinés apsaugos standartus. Taciau vien teisés 1]
socialing apsauga pripaZinimas ir jos formy jtvirtinimas teisés aktais neuztikrina, kad
kiekviename visuomenés raidos etape socialiné apsauga bus pakankama ir prieinama
visiems jos reikalingiems asmenims. Socialinés apsaugos sritis buvo ir yra itin jautri, jg
veikia daug jvairiy reiSkiniy. Socialinés apsaugos jgyvendinimui ypac didele jtakg daro
ekonominé valstybés padétis, demografiné situacija, darbo rinkos pokyc¢iai, migracija ir
kita. [statymy leid¢jui tenka svarbi uzduotis — atsizvelgiant | minétus reiSkinius
atitinkamai keisti teisés aktus, nustatancius asmeny teise¢ ] atskirus socialinés apsaugos
elementus. Vykdant $ig uzduotj, turi biti laikomasi dviejy pagrindiniy taisykliy. Pirma,
socialinés apsaugos priemonés turi atitikti finansines valstybés galimybes. Antra, net ir
mazinant socialinés apsaugos apimt] esant nepalankiai ekonominei situacijai, turi biti
uztikrinama tarptauting ir konstituciné asmeny teis¢ j socialing apsaugg.

Socialinés apsaugos teis¢ — itin dinamiska, nuolatiniy poky¢iy patirianti teisés
Saka. Be to, socialinés apsaugos teis¢ yra gana nauja teisés Saka, pradéjusi formuotis tik
XIX a. pabaigoje Vakary Europoje, kai buvo priimti pirmieji teisés aktai dél darbininky
socialinio draudimo. Bendrieji Sios teisés Sakos pagrindai — reguliavimo dalykas ir jo
apimtis, funkcijos, metodai, principai — susiformavo dar véliau. Be to, iki Siol néra

galutinai susitarta nei dé¢l socialinés apsaugos apibrézimo, nei dél jos sistemos aprépties
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ir kity elementy. Taip pat néra nusistovejusi atskiry socialinés apsaugos elementy
teisiniy savoky vartosena’,

Lietuvos socialinés apsaugos teisés mokslas yra jaunas, kaip ir Siandieniné
socialinés apsaugos sistema. Jo pagrindai pradéti formuoti tik po nepriklausomybeés
atkiirimo. Taigi Sios teisés Sakos raida trunka tik du deSimtmecius. Nors socialinés
apsaugos (anksCiau vartotas socialinio apriipinimo terminas) teisés mokslas buvo
plétojamas ir tarybiniais metais, bet tuo metu padéti teoriniai pagrindai negali biti
tiesiogiai perimti Siuolaikinés teisés. Todél Lietuvos socialinés apsaugos teisés ir kity
susijusiy teisés Saky tyrin¢tojams tenka svarbus uzdavinys iSgryninti ir jtvirtinti
pagrindinius Sios teisés elementus — samprata, dalyka, metoda, funkcijas ir principus.
Atsizvelgiant ] tai, Siame tyrime analizuojami socialinés apsaugos teisés principai —
pamatinés nuostatos, kurios atspindi svarbiausius visuomenés interesus ir kuriomis
remiantis kuriamas teisinis reguliavimas, jgyvendinama ir aiSkinama teisé. Socialinés
apsaugos principai yra itin reikSmingi teisékiiros procesy s¢kmei. Visuotinai pripazinty
principy taikymas kuriant ir keiCiant teisés akty nuostatas uZtikrina, kad nebus
pazeidziamos asmeny teisés ir teis€ti interesai, ypac visuomenei labai svarbioje
socialinés apsaugos srityje.

Mokslinio tyrimo objektas, tikslas ir uzdaviniai. Sio mokslinio tyrimo objektas
— socialinés apsaugos teisés principai. Darbe analizuojama socialinés apsaugos teises
principy sistema, pamatiniy principy turinys ir reik§mé. Pabréztina, kad tyrimas 1§ esmes
skiriamas Lietuvos socialinés apsaugos teisés sistemai, todé¢l analizei pasirinkti tie
principai, kurie §iuo metu yra reikSmingiausi ir sulaukia daugiausia démesio Lietuvoje.
Pavyzdziui, Salia solidarumo, universalumo ir diferenciacijos principy yra nagriné¢jamas
nuosavybés teisés apsaugos principas. Sis principas reik§mingiausias civilinéje teis¢je.
Autorés nuomone, yra biitina atskleisti nuosavybés teisés apsaugos principo ypatumus
socialinés apsaugos srityje taip pat ir dél to, kad vis dar iSsiskiria nuomonés d¢l jo

taikymo.

* §i problema aktuali ir Lietuvos socialinés apsaugos teisés teorijai bei praktikai. Pavyzdziui, iki 8iol kalbant apie ta
patj reiskinj vartojami skirtingi pavadinimai — socialiné apsauga, socialinis saugumas, socialiné sauga, socialinis
apripinimas, socialiné parama. Net ir Lietuvos Respublikos Konstitucijoje néra jtvirtinta bendra socialinés
apsaugos sgvoka. Atskiruose Konstitucijos straipsniuose, reglamentuojanciuose §ig sritj, vartojamos socialinés
apsaugos (48 straipsnis), pensijy bei socialinés paramos (52 straipsnis), aprapinimo (146 straipsnis) sgvokos.
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Sio mokslinio tyrimo tikslas — iSanalizuoti ir jvertinti pamatiniy socialinés
apsaugos teisés principy turinj ir reik§me¢ formuojant ir jgyvendinant socialinés apsaugos
sistema.

AtsiZzvelgiant j tyrimo objekta ir tiksla, keliami Sie mokslinio tyrimo uZdaviniai:

1. Atskleisti socialinés apsaugos teis€s principy sampratg ir jy reikSme.

2. Analizuojant nacionaliniuose, tarptautiniuose ir regioniniuose teisés aktuose
bei teisés doktrinoje pateikiamus principus, identifikuoti konkre¢ius socialinés apsaugos
teisés principus, jy prigimty, ir i§skirti pamatinius socialinés apsaugos teisés principus.

3. Atskleisti pasirinkty universalumo, diferenciacijos, asmeny lygiy galimybiy,
solidarumo ir nuosavybes teisés apsaugos principy turinj ir jy reikSme, pateikti ir jvertinti
Siy principy taikymo Lietuvos socialinés apsaugos sistemoje aspektus.

Mokslinio tyrimo aktualumas, naujumas ir reik§mé. Socialinés apsaugos
teisés principy nagrinéjimo aktualumg lemia keletas veiksniy. Pirma, kaip minéta, teisés
principy reik§me teisékiiros, teisés aiSkinimo ir taikymo procesuose yra ypatinga. Antra,
Lietuvos socialinés apsaugos teisés sistema dar tik formuojasi, tad Sios teisés Sakos
mokslininkams tenka nelengvas uzdavinys atskleisti Sios sistemos principus, analizuoti
Jy turinj ir siekti jy visuotinio pripazinimo.

Nors pati socialinés apsaugos sistema yra placiai tiriama kity socialiniy moksly
atstovy, teisés mokslininkai kol kas $ig srit] nagriné¢ja mazai. Net ir visuomeng¢je labiau
girdimos ir pristatomos ekonomikos, socialinés politikos, vieSojo administravimo
praktiky bei teoretiky pozicijos. Tuo tarpu teisés mokslininky indélis ] socialinés
apsaugos sistemos tyrimus ir vertinimg dar néra pakankamas.

Nuo nepriklausomybés atkiirimo Vilniaus universiteto Teisés fakultete nebuvo
ginta n¢ viena socialinés apsaugos teisés srities disertacija. Mykolo Romerio universitete
situacija panaSi. Tiesa, gana reikSminga vienai i§ socialinés apsaugos sri¢iy (pensijy
sistemai) buvo Audriaus Bitino disertacija ,,Pensijy sistemy modeliai ir valdymo
tendencijos Europos Sgjungoje®. Taciau teisés krypties tyrimy (disertacijy) socialinés
apsaugos teisés tema nebuvo.

Pastebétina, kad socialinés apsaugos teisés tema atliekami tyrimai ir parengtos
mokslinés publikacijos daZniausiai apsiriboja gana siaura sritimi. Kitaip tariant, tyrimy
objektu pasirenkamas atskiras socialinés apsaugos sistemos elementas — paprastai vienos

ar kitos socialiniy iSmoky grupés reglamentavimas. Deja, bendriesiems socialinés
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apsaugos teisés sistemos elementams skiriama nepakankamai démesio. Galima paminéti
2004 metais Jurijaus Maculevi¢ parengta publikacijg ,,Socialinés apsaugos teises

“®>  kurios

principy samprata ir jy reikSmé formuojant socialinés apsaugos santykius
tyrimo objektas buvo kai kuriy socialinés apsaugos teisés principy analizé. Tam tikrus
socialinés apsaugos teisés konstitucinius aspektus yra nagrinéje konstitucinés teisés
Sakos atstovai Toma Birmontiené, Vaidotas Vaicaitis.

Didesnj; indéli formuojant socialinés apsaugos teisés bendrosios dalies
mokslinius pagrindus yra jneS¢ uZsienio valstybiy mokslininkai. Ypa¢ daug démesio
socialinés apsaugos teisés sistemai, taip pat ir principams, skiria Rusijos mokslininkai.
Vakary Europos mokslininkai tik pastaruoju metu pradeda daugiau démesio skirti
socialinés apsaugos teisés pagrindams. Nors pastarosios tradicijos socialinés apsaugos
teisés tyrimai vis dar labiau orientuoti j atskiry socialiniy iSmoky analize (kaip ir
Lietuvoje), verta paminéti tokius Zymius socialinés apsaugos teis€s tyrinétojus kaip
Danny Pieters ar Frans Pennings ir Paul Schoukens. 1993 metais paskelbtas Danny
Picters leidinys ,,Jvadas j pagrindinius socialinés apsaugos principus*® leidZia pastebéti,
kad teoriniai socialinés apsaugos pagrindai tampa vis reikSmingesni. Kaip teigia Sis
autorius, bendryjy socialinés apsaugos pagrindy tyrimas ,,<...> gali padéti tobulinti
socialinés apsaugos teis¢ kaip savarankiSkg teisés srit] ir iSvystyti ja iki mokslinés
disciplinos lygio <..>“. Si autoriaus mintis puikiai pagrindzia disertacijos tyrimo
reikSmingumg Lietuvos socialinés apsaugos teisés teorijai ir praktikai. Lietuvoje jau
nebediskutuojama dél socialinés apsaugos teisés kaip savarankiSkos teisés Sakos, ji
neabejotinai yra pripazjstama moksline disciplina. Ta¢iau moksliniy tyrimy Sioje srityje
trikumas kol kas neleidZia jsitvirtinti socialinés apsaugos teisés pagrindams. Manytina,
kad socialinés apsaugos teisés principy tyrimas labiausiai prisidés prie socialinés
apsaugos teisés teorijos plétros. Pirma, analizuojamas reikSmingas teisés sistemos
elementas — principai. Antra, siekiama identifikuoti ir apibendrinti principy, reik§mingy
socialinés apsaugos teisei, sistemg. Treia, iSsamiai tiriami pasirinkti pagrindiniai
socialinés apsaugos teis€s principai, o jy turinys ir reikSmé atskleidziami remiantis

nacionaliniy bei tarptautiniy teisés akty analize, Lietuvos ir uZsienio autoriy atliktais

> MACULEVIC, Jurij. Socialinés apsaugos teisés principy samprata ir jy reik§mé formuojant socialinés apsaugos
santykius. Jurisprudencija, 2004, t. 56(48), p. 5-11.

® Leidinys lietuviy kalba publikuotas 1998 metais: PIETERS, Danny. [vadas j pagrindinius socialinés apsaugos
principus. Vilnius: Eugrimas, 1998. 146. p.
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teoriniais tyrimais. Tikétina, kad nemaza moksling verte Siam tyrimui suteikia dviejy
skirtingy — Ryty bei Vakary Europos — socialinés apsaugos teisés mokslo tradicijy
analizé. IS anksto neatmetant ir neteikiant pirmenybés vienai kuriai i§ minéty tradicijy,
stengiamasi aptikti bendrus jy saly¢io taskus ir pasitilyti panaudoti reikSmingiausius
rezultatus plétojant Lietuvos socialinés apsaugos teisés teorija.

Nors tyrimo objektu pasirinkta gana siaura socialinés apsaugos teisé€s teorijos
dalis — principai, taciau, autorés nuomone, §is tyrimas gali biiti reik§minga pradzia toliau
tiriant ir plétojant socialinés apsaugos teisés mokslg. Norétysi, kad socialinés apsaugos
teisés principy mokslinis tyrimas paskatinty tolimesnes mokslo diskusijas, kuriose biity
analizuojami ne tik principai, bet ir socialinés apsaugos teisés funkcijos, pozymiai bei
socialinés apsaugos sampratos raidos klausimai.

Mokslinio tyrimo metodologija ir Saltiniai. Siekiant jgyvendinti iSkeltus
mokslinio tyrimo uzdavinius, buvo taikomi Sie moksliniai metodai:

1) literatiiros mokslinés analizés metodu placiai naudotasi tiriant socialinés
apsaugos teisés principy samprata, identifikuojant atskiry autoriy nurodomus principus ir
atskleidziant jy turinj;

2) dokumenty mokslinés analizés metodas taikytas aptariant tiesiogiai
deklaruotus arba i§ atskiry teisés normy iSvedamus socialinés apsaugos teis€s principus,
analizuojant §iy principy turinj Lietuvos socialinés apsaugos sistemoje;

3) sisteminés analizés metodas taikytas sistemiSkai nagrinéjant atskiry Saltiniy
pateikiamus socialinés apsaugos teisés principus. Remiantis §iuo metodu buvo
identifikuoti esminiai socialinés apsaugos teisés principai ir jy sistema, pateikta atskiry
principy samprata ir atskleistas jy turinys;

4) loginés analizés metodu naudotasi apibendrinant pateikiamas skirtingas
pozicijas, gautus Saltiniy tyrimy rezultatus, formuojant iSvadas;

5) lyginamuoju metodu naudotasi palyginant skirtingas mokslinés doktrinos
pateiktas principy sampratas ir turinj, taip pat vertinant atskiry socialinés apsaugos teisés
principy turinj Lietuvoje, pateikiant uzsienio valstybiy pavyzdziy;

6) istatymy leid¢jo ketinimy (teleologinis) metodas taikytas vertinant atskiry
socialinés apsaugos teisés principy sampratg Lietuvos teisés akty kontekste.

Atliekant mokslin; tyrimg naudotasi Siais pagrindiniais Saltiniais: 1)

tarptautiniais ir regioniniais teisés aktais, 1§ kuriy ypac reikSmingi Visuotiné Zmogaus
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teisiy deklaracija, Tarptautinis ekonominiy, socialiniy ir kultiriniy teisiy paktas,
Tarptautinés darbo organizacijos konvencija Nr. 102 d¢l minimaliy socialinés apsaugos
standarty, Europos socialinés apsaugos kodeksas; 2) Lietuvos Respublikos Konstitucija,
kitais nacionaliniais teisés aktais, reglamentuojanciais socialing apsauga; 3) Lietuvos
Respublikos Konstitucinio Teismo, Europos Zmogaus Teisiy Teismo, uZsienio valstybiy
teismy ir kity teismy praktika; 4) uZsienio valstybiy ir Lietuvos mokslininky darbais.

Mokslinio tyrimo struktiira. Mokslin} tyrimg sudaro jvadas, déstomoji dalis,
kuri susideda 1§ penkiy pagrindiniy skyriy, iSvados.  Pirmoji dalis skirta socialinés
apsaugos teisés principy sampratai, jy jvairovei atskleisti. Kitose tyrimo dalyse,
atsizvelgiant ] principy reikSminguma, analizuojami pasirinkti pagrindiniai (pamatiniai)
socialinés apsaugos teis€s principai: nuosavybés teisés apsaugos, solidarumo, asmeny
lygybés, universalumo ir diferenciacijos.

Ginamieji teiginiai:

1. Nors socialinés apsaugos teiséje principai yra reikSmingi tiek kuriant, tiek
taikant teisés normas, jy sistema néra jtvirtinta nei Lietuvos teisés aktuose, nei teises
doktrinoje.

2. Nuosavybes teisés apsaugos principas gali biti tatkomas socialinés apsaugos
teis¢je, atsizvelgiant j socialinés apsaugos sistemos ypatumus.

3. Atskiros jstatymy nustatytos iSimtys ir lengvatos kelia grésme tinkamam
solidarumo principo jgyvendinimui socialinés apsaugos teisés srityje.

4. Asmeny lygiy galimybiy principas gali biiti pazeidZziamas ne nustatant
specifines socialinés apsaugos formas ir rii$is, bet neuZztikrinant vienody konkreciy
socialinés apsaugos elementy taikymo salygy.

5. Universalumo principas nustato, kad socialiné apsauga turi apimti kuo
platesnj ratg asmeny, kuriy atzvilgiu kartu gali biiti tatkoma pagrjsta diferenciacija.

Mokslinio tyrimo iSvados:

1. Lietuvos socialinés apsaugos teisé€s srityje sutinkama sistemiSkumo stoka. Iki
Siol néra vieningo sisteminio pozilrio ] §ig teisés Saka. Nors socialinés apsaugos teisés
principai yra reikSmingi tiek kuriant, tiek taikant teisg, jie néra visuotinai pripaZinti ir
jtvirtinti.  AiSkaus socialinés apsaugos teisés principy deklaravimo trukumas gali lemti
politiniais ir ekonominiais sumetimais priimamus sprendimus, kurie savo ruoztu gali

pazeisti ar nepagrjstai apriboti asmeny teis¢ ] socialing apsauga. Esming¢ problema sudaro
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tai, kad dalis socialinés apsaugos teisés principy, ypac Sakiniy, néra konkretizuoti teisés
sistemoje. Atsizvelgiant | socialinés apsaugos teisés principy reikSme, jy saraSas turéty
buti suvienodintas ir reikiamai jtvirtintas. Kadangi Lietuvoje socialinés apsaugos teis¢
yra nekodifikuota teisés Saka, tinkamiausias teisés instrumentas jtvirtinti tokig principy
sistemg biity Lietuvos Respublikos valstybinio socialinio apriipinimo sistemos pagrindy
jstatymas. ISanalizavus teisés aktuose ir doktrinoje pateikiamy socialinés apsaugos teisés
principy rusis, sidlytina j tokiy principy sistemg jtraukti esminius, reikSmingiausius
bendruosius, tarpSakinius ir Sakos principus: asmeny lygybés, nuosavybés teisés
apsaugos, solidarumo, universalumo (visuotinumo), diferenciacijos, poreikiy
atspindéjimo, depolitizacijos, pakankamo apsaugos lygio, iSmoky indeksavimo,
finansavimo visuomeninémis 1éSomis.

2. Nuosavybés teisés apsaugos principas gali buti taikomas visy socialinés
apsaugos i1Smoky atzvilgiu. Pats nuosavybés teisés apsaugos principas nepaneigia
solidarumo principo, tac¢iau jo taikymg sunkina per platus Sio principo Lietuvos
Respublikos Konstitucinio Teismo praktikoje taikymas socialinés apsaugos atzvilgiu, t.
y. nepakankamai jvertinant vieSojo intereso ir konkretaus asmens teisiy uztikrinimo
proporcingumg. D¢l to formuojant ir jgyvendinant socialinés apsaugos sistema ateityje
gali buti sunku rasti tinkamag pusiausvyrg tarp nuosavybés teisés apsaugos ir kity
socialinés apsaugos principy, ypac solidarumo principo.

3. Siuolaikinéje valstybéje, kurioje galioja teisinémis priemonémis paremta
socialinés apsaugos sistema, solidarumas tampa 1§ esmés prievartinis, todel yra svarbu
uztikrinti, kad $io principo ribos biity nustatomos teisingai. PrieSingu atveju per didelis
vienos asmeny grupés reiSkiamas solidarumo reikalavimas galéty lemti nepasitikéjimag
socialinés apsaugos sistema ir nenorg joje dalyvauti. Atsizvelgiant | dabartinj teisinj
reguliavimg siiilytina keisti kai kuriuos solidarumo pasirei§kimo aspektus, t. y. nustatyti
tinkamg jmoky ir iSmoky santykj taikant ne tik iSmoky, bet ir jmoky lubas; nustatyti
proporcingesnj asmens indélio ir gaunamy iSmoky santykj, ypa¢ socialinio draudimo
pensijy ir nedarbo draudimo iSmoky atzvilgiu; optimizuoti privalomuoju sveikatos
draudimu valstybés léSomis draudZziamy asmeny sgrasy, taikant turtinés padéties
vertinimo kriterijus.

4. Problemiskiausias lygiy galimybiy principo jgyvendinimo socialinés apsaugos

srityje aspektas yra tai, kad socialiné apsauga yra labai struktlrizuota. Antai
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diferenciacijos ir poreikiy atspindéjimo principai, prieSingai, reikalauja nustatyti kuo
jvairesnes socialinés apsaugos garantijas. Taigi vertinant, ar néra paZeidZiamas asmeny
lygiy galimybiy principas, reikia tirti ne specialiy socialinés apsaugos garantijy
(specifiniy formy) nustatymg (garantijy universalumo ir diferenciacijos principy
aspektus), o lyginti apibréZztas asmeny grupes, kuriy atzvilgiu taikoma ta pati socialinés
apsaugos priemoné. Asmeny lygiy galimybiy principo pazeidimy galima buty aptikti kai
kuriy valstybiniy pensijy schemose. Manytina, kad kai kuriy sportininky, vienodai
nusipelniusiy Lietuvos Respublikai (skiriant Pirmojo arba Antrojo laipsnio valstybines
pensijas), bei vienintelés nukentéjusiy (nuo 1991 m. sausio 11-13 d. jvykiy) asmeny
grupés iSskyrimas suteikiant gerokai palankesnes salygas nesiderina su asmeny lygiy
galimybiy principu.

5. Universalumo principas turi bati tinkamai jgyvendinimas uZztikrinant
socialinés apsaugos visuotinuma (socialinés apsaugos schemos turéty apimti kuo platesnj
ratg asmeny) ir bendrumg (kuo maziau i§im¢iy 1§ bendros socialinés apsaugos sistemos).
Lietuvoje universalumo principas tiek jo visuotinumo, tiek bendrumo aspektais
placiausiai jgyvendinamas socialinés paramos schemose ir organizuojant sveikatos
draudimg. Kitose socialinio draudimo formose universalumo principas taikomas
siauriau, priklausomai nuo asmeny ekonominés veiklos formos.

5.1. Vienas i$ problemiSkiausiy diferenciacijos principo jgyvendinimo Lietuvos
socialinés apsaugos srityje aspekty yra dirbamo darbo ar atlieckamos tarnybos pobidis,
kuris lemia asmeny teises ] Lietuvos socialinés apsaugos sistemoje egzistuojancias
valstybines pareiginy ir kariy, mokslininky bei teis¢ju pensijas. Sios pensijos i§ esmés
nepazeidZzia diferenciacijos principo ir dabartinis jy reglamentavimas gali biti
pateisinamas. Siekiant reformuoti Sias sistemas (jtraukiant j socialinio draudimo sistemg
ar sukuriant specialias profesiniy pensijy schemas) bitina uztikrinti, kad Siy asmeny
garantijos nebiity nepagristai smarkiai apribotos ir netapty tik deklaratyvios.

5.2. Diferenciacijos pagal jgyta socialinio draudimo stazg kriterijai leidZia
jzvelgti dvi esmines §io principo jgyvendinimo problemas. Pirma, nustatyti socialinio
draudimo laikotarpiai kai kuriy trumpalaikiy ar vidutinés trukmés iSmoky atzvilgiu yra
pernelyg dideli. Antra, diferenciacija tarp skirtingy iSmoky néra pakankama. [vertinus

specifin] socialinio draudimo motinystés, tévystés, motinystés (tévystés) iSmoky pobid]
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bei nedarbo draudimo iSmoky mokéejimo ypatumus, turéty buti nustatyti ir skirtingi,

labiau pagristi socialinio draudimo laikotarpiai.
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